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Mediation Agreement Agreement made the ____ day of ____________   200_

between___________________________________________ (“the First Party”)

represented by____________________________________________________

and_____________________________________________ (“the Second Party”)

represented by____________________________________________________

and Expedite Resolution Limited (“the Company”) registered offi ce New Garth, 
Hallbankgate, Brampton, Cumbria CA8 2NF

A dispute (the “Dispute”) has arisen between the First Party and the Second Party (“the 
Parties”).  

The Parties have agreed to participate in a mediation proceeding (the “Proceeding”) under 
the The International Institute for Confl ict Prevention & Resolution’s (“CPR”) European 
Mediation Procedure, as modifi ed by mutual agreement herein (the “Procedure”). 
[Further details of the Procedure may be found at the CPR website: www.cpradr.org . The 
specifi c URL for the Procedure is  www.cpradr.org/pdfs/formbook1_medprocedures2.pdf .]

The Parties have chosen Timothy Wallis of the Company as mediator for the Proceeding 
(“the Mediator”). 
The Parties and the Company agree as follows:
A. Duties and Obligations

1. The Company and the Parties and each of them agree to be bound by and to 
comply faithfully with the Procedure (including without limitation the provisions regarding 
confi dentiality)  and the  Law Society’s Code of Practice for Civil/Commercial Mediation (a 
copy of which is appended hereto as Appendix 2) (the “Code”). Where the Procedure and 
the Code confl ict the provisions of the Code shall prevail.  No party shall seek to require the 
Company or the Mediator to give evidence in any subsequent litigation about the Dispute 
except in the case of an allegation of misconduct during the Proceeding.

1. A  The provisions regarding confi dentiality shall not apply if and to the extent that:
 the Parties and the Mediator consent to the disclosure; or
 the Company or the Mediator is required by  law to make disclosure; or
 the Mediator reasonably considers that there is a serious risk of signifi cant harm to 

the life or safety of any person if the information in question is not disclosed; or
 the Mediator reasonably considers that there is a serious risk of his being subject 

or the Company being subject to criminal proceedings unless the information in question is 
disclosed.

2. The Mediator has no previous commitments that may signifi cantly delay the expeditious 
conduct of the Proceeding and the Company will ensure that the Mediator will not make 
any such commitments.
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Mediation Agreement 3. The services of the Mediator are provided to the Parties by the Company. 

4. Neither the Company, the Mediator nor CPR or their employees, agents or partners shall 
be liable for any act or omission in connection with the Proceeding, other than as a result 
of its/his/her own wilful misconduct or gross negligence. Further, the Parties agree that any 
liability the Company may have in respect of the Proceeding shall be capped at £3 million. 
For the avoidance of doubt this cap is in respect of the total overall liability for all claims 
arising directly or indirectly out of or connected with the Proceeding and “claim” shall 
include damages, compensation, interest, costs or any other item of claim.

5. All and any professional duties or responsibilities attaching to the Mediator by virtue of 
his being a solicitor regulated by the Law Society remain unaffected by this Agreement. 
Save and except for such duties or responsibilities, however, it is agreed that all other 
obligations owed to the Parties or either of them are owed to them by the Company and 
not the Mediator. Further, if a situation should arise whereby a liability is owed to the Parties 
or either of them by the Company and the Mediator it is agreed that the party or Parties will 
proceed solely against the Company.

B. Disclosure of Prior Relationships

1. The Mediator has made a reasonable effort to learn and has/have disclosed to the 
Parties in writing:
(a) all business or professional relationships which the Company or the Mediator’s 
fi rm, Crutes Law Firm, has/have had with the Parties or their lawyers within the past fi ve 
years, including all instances in which the Company, the Mediator or the Mediator’s former 
fi rm served as a lawyer for any party or adverse to any party; 
(b) any fi nancial interest the Mediator has in any party; 
(c) any signifi cant social, business or professional relationship the Mediator has/had with 
an offi cer or employee of a party or with an individual representing a party in the 
Proceeding; and 
(d) any other circumstances that may create doubt regarding the Mediator’s  impartiality in 
the Proceeding.

2.  Each party and its lawyer has made a reasonable effort to learn and has disclosed to 
every other party and the Mediator in writing any relationships of a nature described in 
paragraph B.1. not previously identifi ed and disclosed by the Mediator.

3.  The Parties and the Mediator are satisfi ed that any relationships disclosed pursuant to 
paragraphs B.1. and B.2. will not affect the Mediator’s independence or impartiality.  
Notwithstanding such relationships or others which the Mediator and the Parties did not 
discover despite good faith efforts, the Parties wish the Mediator to serve in the 
Proceeding, waiving any claim based on said relationships, and the Mediator agrees to so 
serve.

4.  The disclosure obligations in paragraphs B.1. and B.2. are continuing until the 
Proceeding is concluded. The ability of the Mediator to continue serving in this capacity 
shall be explored with each such disclosure.
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Mediation Agreement C. Future Relationships

1. Neither the Company nor the Mediator shall undertake any work for or against a 
party regarding the Dispute, and pending the mediation proceedings, any other matter. 

2. Neither the Mediator, the Company nor any person assisting the Mediator with this 
Proceeding shall personally work on any matter for or against a party, regardless of 
specifi c subject matter, prior to six months following cessation of the Mediator’s services in 
the Proceeding without the consent of the Parties.  

D. Remuneration
 
1. The Company shall be remunerated for time expended by the Mediator in con-
nection with the Proceeding in accordance with the Remuneration Schedule in Appendix 
1. Responsibility for payment to the Company shall be shared equally by the Parties and 
payment shall be made according to the terms in Appendix 1. No part of the remuneration 
shall accrue to CPR. 

E.  Governing Law and Jurisdiction

This agreement is governed and shall be subject to the law and jurisdiction of England and 
Wales.

[F. Assistant Mediator
____________________________ will act as assistant mediator, without fee, provided that the 
Parties so agree. The services of the assistant mediator are provided on the same basis 
as the services of the Mediator and paragraph A 3, 4 and 5 above, modifi ed as necessary, 
shall apply to the assistant mediator. The assistant mediator agrees to comply with the 
Procedure and the Code and it is agreed that save for any signifi cant breach of same and 
save any wilful misconduct or gross negligence no liability shall attach to the assistant 
mediator. Save for the specifi c provisions in this paragraph such duties or responsibilities 
that are owed by the Mediator to the Parties shall also be owed by the Assistant Mediator.]

____________________________First Party’s Lawyer for and on behalf of First Party

 ___________________________Second Party’s Lawyer for and on behalf of Second Party

____________________________Mediator, for and on behalf of Expedite Resolution Ltd
                    

____________________________[Assistant Mediator]Page 72
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Appendix 1 
Remuneration Schedule

The fees payable to the Company for mediation services provided by Tim Wallis  shall be 
as follows:

Fee for an 8 hour mediation: £1,000 per party*.
(*£695 per party where there are 3 parties, £525 per party where there are 4 Parties.)

This fee includes 2 hours reading time, all pre mediation telephone discussions and 
correspondence, any follow up work should the parties not settle on the day of the 
mediation and all administration. 
The fee remains payable if the Parties settle before the expiration of 8 hours in mediation.
Additional mediation time (after 8 hours): fi rst hour, no charge; thereafter: £250 per hour. 
Additional reading time (over and above the 2 hours mentioned above): £100 per hour.
Mediator’s travel expenses are capped at £100.
Mediator’s overnight expenses are capped at £125, and shall only be payable where the 
mediation proceeds beyond 7 pm and/or goes into a 2nd consecutive day.
Costs of venue/accommodation and refreshments etc are to be provided by the Parties.
The fees shall be subject to a 25% uplift in the event that the dispute settles for a value in 
excess of £1m.

All fees are subject to VAT at the current rate.

Payment terms: the fees for an 8 hour mediation shall be invoiced in advance and payable 
3 working days prior to the mediation. The balance of the fees shall be payable within 28 
days after the date invoiced. 
(If the fees are not paid prior to the commencement of the mediation the mediation will only 
proceed if the lawyers for all parties give professional undertakings that the fees will be 
paid within 28 days after the date invoiced.)

Cancellation terms: a fee of £500 shall be paid if the mediation is cancelled, unless 
cancellation takes place more than 7 days prior to the mediation in which case no fee is 
payable.

 Appendix 2

Annex 22A - Law Society’s Code of Practice for Civil/Commercial Mediation
INTRODUCTION 
This code is addressed to solicitors who practise as mediators in civil/commercial disputes.
Principle 22.04 in the Guide (p.418) recommends that solicitors who offer alternative 
dispute resolution (ADR) services comply with a code of practice. The Law Society
recommends that all solicitors offering civil/commercial mediation comply with this code. 
This code is designed to deal with the fundamentals of civil/commercial mediation. It is 
not intended that it should cover every situation that may arise. The concept of not giving 
advice to the Parties, individually or collectively, when acting as a mediator, permeates this 
entire code.
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Mediation Agreement SECTION 1 – OBJECTIVES of Civil/Commercial Mediation
Civil/commercial mediation is a process in which:
1.1 two or more Parties in dispute
1.2 whether or not they are legally represented
1.3 and at any time, whether or not there are or have been legal proceedings 
1.4 agree to the appointment of a neutral third party (the mediator)
1.5 who is impartial
1.6 who has no authority to make any decisions with regard to their issues
1.7 which may relate to all or any part of a dispute of a civil or commercial nature 
1.8 but who helps them reach their own decisions
1.9 by negotiation
1.10 without adjudication.
Commentary
The code is aimed at those undertaking civil/commercial mediations on a commercial 
basis, although it may be observed equally by those undertaking civil/commercial 
mediations on a pro bono basis.
Whilst the mediation may deal, typically, with the whole of any dispute, the Parties may, 
should they so choose, deal with only one aspect of a dispute, for example, liability or 
quantum.
Whilst the majority of mediations are undertaken by a sole mediator, there may be 
occasions where two or more mediators co-mediate the dispute. In those circumstances, 
the solicitor mediator should be aware that the co-mediator may need to comply with his or 
her own ethical rules and will need to obtain his or her own insurance cover. 
The mediator must not give legal advice to the Parties individually or collectively. The 
mediator may, however, provide legal information to the Parties to assist them in under-
standing the principles of law applicable to their circumstances and the way in which those 
principles are generally applied.
In the context of the code, adjudication means the formal determination by a third party. It 
does not preclude the mediator, at his or her discretion and with the consent of the Parties, 
from expressing an opinion or from providing some elements of non-binding evaluation in 
those models of mediation that are not purely facilitative but also evaluative. The media-
tor should not, however, advise Parties in the sense of asserting what their rights are and 
recommending how those rights should be translated into settlement terms. 
SECTION 2 – QUALIFICATIONS and appointment of mediator
2.1 Every mediator must comply with the criteria and requirements for mediators stipulated 
from time to time by the Law Society, including those relating to training, consultancy, ac-
creditation and regulation.
2.2 Save where appointed by or through the court, a mediator may only accept appoint-
ment if both or all Parties to the mediation so request, or agree.
2.3 Whether a mediator is appointed by the Parties or through the court or any other 
agency, he or she may only continue to act as such so long as both or all Parties to the 
mediation wish him or her to do so. If any party does not wish to continue with the 
mediation, the mediator must discontinue the process as regards that party and may 
discontinue the process as regards all Parties. Also, if the mediator considers that it would 
be inappropriate to continue the mediation, the mediator shall bring it to an end, and may, 
subject to the terms of the mediation agreement, decline to give reasons.
Commentary
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This section should be read in conjunction with paragraph 4.1. 
SECTION 3 – CONFLICTS OF INTEREST, CONFIDENTIAL INFORMATION AND THE 
IMPARTIALITY OF THE MEDIATOR
3.1 The impartiality of the mediator is a fundamental principle of mediation.
3.2 Impartiality means that:
3.2.1 the mediator does not have any signifi cant personal interest in the outcome of the 
mediation;
3.2.2 the mediator will conduct the process fairly and even-handedly, and will not favour 
any party over another.
3.3 Save as set out in 3.2 above, a mediator with an insignifi cant personal interest in the 
outcome of the mediation may act if, and only if, full disclosure is made to all of the Parties 
as soon as it is known, and they consent.
3.4 The mediator must not act, or, having started to do so, continue to act:
3.4.1 in relation to issues on which he or she or a member of his or her fi rm has at any time 
acted for any party; 
3.4.2 if any circumstances exist which may constitute an actual or potential confl ict of 
interest; 
3.4.3 if the mediator or a member of his or her fi rm has acted for any of the Parties in issues 
not relating to the mediation, unless that has been disclosed to the Parties as soon as it is 
known, and they consent. 
3.5 Where a mediator has acted as such in relation to a dispute, neither he or she nor any 
member of his or her fi rm may act subsequently for any party in relation to the subject 
matter of the mediation.
Commentary
Whilst impartiality is fundamental to the role of the mediator, this does not mean that a 
mediator may never express a comment or view that one party may fi nd more acceptable 
than another. However, the mediator must not allow his or her personal view of the fairness 
or otherwise of the substance of the negotiations between the Parties to damage or impair 
his or her impartiality.
The mediator must appreciate that his or her involvement in the process is inevitably likely 
to affect the course of the negotiations between the Parties. (His or her involvement is, of 
course, intended to assist that process so far as possible.) This would be the case whether 
the mediator intervenes directly or whether he or she deals with issues indirectly, for 
example, through questions. Consequently all mediator intervention needs to be
conducted with sensitivity and care in order to maintain impartiality.
There may be circumstances where the mediator may have some personal interest in the 
outcome of the mediation (for example, he or she has a very small shareholding in a 
company which is a party to the mediation). In those circumstances, and where the 
mediator feels able to act impartially, he or she must disclose full details of his or her 
interest to the Parties immediately, inviting them to decide whether or not the mediator 
should continue to act.
The mediator should decline to act if he or she feels he or she will be prejudiced (for 
example, he or she knows one of the Parties socially), or in circumstances where either 
party may perceive there to be a prejudice. 
It is important not only that the mediator should be neutral, but also that he or she should 
be perceived by the Parties to be so. The mediator must therefore take particular care to 
avoid confl icts of interest, whether actual or potential, real or perceived.
Whilst a mediator may not undertake cases in respect of which his or her fi rm has already 
provided legal advice to one of the Parties, the mediator would not be precluded from 
acting as such in respect of unrelated issues involving a party for whom his or her fi rm has 
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Mediation Agreement previously acted, provided that, before undertaking the mediation, the mediator discloses 
this fact to the Parties and the Parties consent to the mediation. 
It is usual in mediation for the Parties to agree that the mediator should treat as confi dential 
information which he or she acquires during the course of private meetings; almost 
invariably such information will be relevant to the dispute and it is unlikely that it will give 
rise to a confl ict situation as described in 15.02 and 15.03 in the Guide (see pp.314 and 
316). 
However, if either:
the mediator acquires confi dential information relevant to the dispute or to any of the 
Parties involved in the mediation from another source (for example, from another client, 
partner, colleague or fi rm), whether before or during the mediation, or
the mediator acquires confi dential information relevant to another client of his or her fi rm, 
during the mediation, 
then, in either case, a confl ict of interest as defi ned in Chapter 15 of the Guide would exist, 
necessitating the mediator’s withdrawal from the mediation.
If the mediator is in any doubt on any possible confl ict of interest or confi dentiality point, 
the mediator should contact Professional Ethics for further advice (see p.xv for contact 
details).
SECTION 4 – MEDIATION PROCEDURES
4.1 The mediator must ensure that the Parties agree the terms and conditions regulating 
the mediation before dealing with the substantive issues. This should be in a written
agreement which should refl ect the main principles of this code. Such agreement should 
also contain the terms of remuneration of the mediator.
4.2 The procedure for the conduct of the mediation is a matter for the decision of the 
mediator. Insofar as the mediator establishes an agenda of matters to be covered in the 
mediation, the mediator should be guided by the needs, wishes and priorities of the Parties 
in doing so.
4.3 In establishing any procedures for the conduct of the mediation, the mediator must be 
guided by a commitment to procedural fairness and a high quality of process.
Commentary
This section should be read with section 5 and its commentary. The mediator is the 
manager of the process and should manage the mediation, at his or her discretion, with the 
object of meeting as best as possible the wishes of the Parties. 
The mediator and the Parties should agree, as far as practicable, at the outset whether the 
mediator’s role will be purely facilitative, or whether the mediator may at his or her discre-
tion, provide an evaluative element based on his or her knowledge of the subject matter or 
legal issues involved. 
The role of the mediator, whether facilitative or evaluative, may change during the course of 
the mediation by agreement of the Parties.
SECTION 5 – THE DECISION-MAKING PROCESS
5.1 The primary aim of mediation is to help the Parties to arrive at their own decisions 
regarding the disputed issues.
5.2 The Parties should be helped to reach such resolution of such issues which they feel 
are appropriate to their particular circumstances. Such resolution may not necessarily be 
the same as that which may be arrived at in the event of adjudication by the court. That 
allows the Parties to explore and agree upon a wider range of options for settlement than 
might otherwise be the case. 
5.3 The mediator may meet the Parties individually and/or together. Solicitors, barristers or 
other professional advisers acting for the individual Parties may, but need not necessarily, 
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participate in the mediation process if the Parties so wish. Such solicitors and/or advisers 
may take part in discussions and meetings, with or without the Parties, and in any other 
communication and representation, in such manner as the mediator may consider useful 
and appropriate.
5.4 Parties are free to consult with their individual professional advisers as the mediation 
progresses. The mediator may make suggestions to the Parties as to the appropriateness 
of seeking further assistance from professional advisers such as lawyers, accountants, 
expert valuers or others.
5.5 The mediator must not seek to impose his or her preferred outcome on the Parties.
5.6 The mediator shall be free to make management decisions with regard to the conduct 
of the mediation process.
5.7 The mediator may suggest possible solutions and help the Parties to explore these, 
where he or she thinks that this would be helpful to them.
5.8 The mediator must recognise that the Parties can reach decisions on any issue at any 
stage of a mediation.
5.9 Agreements reached in mediation fall into three categories:
5.9.1 non-binding agreements
5.9.2 binding agreements (which would be enforceable by a court)
5.9.3 binding agreements enshrined in a court or arbitration order.
The mediator should ascertain how the Parties wish their agreement to be treated. Where 
the Parties do not wish to have a legally binding solution (for example, where they have 
resolved personal rather than legal issues), their wishes should be respected. 
5.10 At the end of the mediation or at any interim stage, the mediator and/or the Parties or 
their representatives may prepare a written memorandum or summary of any agreements 
reached by the Parties, which may, where considered by the mediator to be appropriate, 
comprise draft heads of such agreements for formalisation by the legal advisers acting for 
the Parties.
5.11 If the Parties wish to consult their respective individual legal advisers before entering 
into any binding agreement, then any terms which they may provisionally propose as the 
basis for resolution will not be binding on them until they have each had an opportunity of 
taking advice from such advisers and have thereafter agreed, in writing, to be bound.
5.12 Mediation does not provide for the disclosure and inspection of documents in the 
same way or to the same extent as required by court rules. The Parties may voluntar-
ily agree to provide such documentation, or any lesser form of disclosure considered by 
them to be suffi cient. This should be considered in advance of the mediation. The mediator 
may indicate any particular documents that he or she considers should be brought to the 
mediation.
5.13 The mediator may assist the Parties, so far as appropriate and practicable, to identify 
what information and documents will help the resolution of any issue(s), and how best 
such information and documents may be obtained. However, the mediator has no obliga-
tion to make independent enquiries or undertake verifi cation in relation to any information 
or documents sought or provided in the mediation. 
5.14 If, in cases where one or more Parties is unrepresented at the mediation and the 
Parties are proposing a resolution which appears to the mediator to be unconscionable, 
having regard to the circumstances, then the mediator must inform the Parties accordingly 
and may terminate the mediation and/or refer the Parties to their legal advisers.
Commentary
The mediator is the manager of the process. It is important that, where possible, a 
fl exible approach is adopted by the mediator. He or she may suggest the introduction into 
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Mediation Agreement the process of professional, technical, and/or business advisers to the Parties to assist in 
such a manner as agreed between the Parties. It is for the Parties to decide whether they 
wish to be represented in mediation, but for the mediator to decide how the process is 
managed.
Some mediation organisations suggest that, at the request of the Parties and with his or 
her consent, the mediator may provide a non-binding written recommendation on terms of 
settlement. This is rarely used and then, usually, as a last resort at the end of the mediation. 
This would not be precluded by paragraph 5.5.
Whenever possible, the mediator should consider with the Parties, in advance of the 
mediation, what documents should be made available and, where appropriate, how 
verifi cation in relation to documents or information sought, should be obtained. It must be 
recognised, however, that there will be circumstances where this is not possible in advance 
of the meeting, in which circumstances, in the interests of fairness, consideration should be 
given to adjourning the mediation for further enquiries or for such verifi cation to be 
obtained.
It is quite common and proper in the context of mediation for the Parties to disclose 
information and documents on a confi dential basis to the mediator only. This section 
should be read in conjunction with section 7 which deals with the confi dentiality and 
privilege surrounding mediation.
Whilst the mediator must permit the Parties, if they so wish, to adjourn a mediation to seek 
advice from their professional advisers once a resolution has been proposed and agreed in 
principle, caution should be exercised in recommending this, since this may have the effect 
of losing the momentum of the mediation and, in some cases, the resolution proposed.
The mediator is concerned with fairness of process. The mediator cannot be responsible 
for issues of justice and fairness of outcome; the Parties must defi ne their own ‘fairness’ of 
the substantive terms and criteria for agreeing terms. However, the mediator must be able 
to dissociate him or herself from the proposed resolutions in certain extreme 
circumstances, as indicated in paragraph 5.14. When deciding whether to terminate the 
mediation pursuant to paragraph 5.14, the mediator must consider all of the circumstances 
of the dispute and the mediation process itself. It is important to distinguish those who are 
represented at the mediation from those who are not; in the former situation, the mediator 
is entitled to rely on the fact that the party has reached a decision based on legal advice 
given to him or her by his or her legal representative and should not seek to look behind 
that decision; in the latter case, in extreme circumstances, the mediator must be able to 
distance him or herself from the resolution proposed. In those circumstances, the 
mediator may wish to suggest that the Parties seek legal advice before proceeding further 
in the mediation.
SECTION 6 – DEALING WITH POWER IMBALANCES
6.1 The mediator should be alive to power imbalances existing between the Parties. If such 
imbalances seem likely to cause the mediation process to become unfair or ineffective, the 
mediator must take reasonable steps to try to prevent this.
6.2 The mediator must seek, in particular, to prevent abusive or intimidating behaviour by 
any of the Parties. 
6.3 If the mediator believes that, because of power imbalances, the mediation would not be 
able to be fairly and effectively conducted, he or she may discuss this with the Parties, 
recognising that the mediation may have to be brought to an end and/or the Parties 
referred to their lawyers.
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Commentary
Power imbalances will almost inevitably exist and will shift during the course of a 
mediation. The mediator cannot be responsible for redressing those imbalances. He or she 
must, however, seek to ensure that these do not cause the process to become ineffective 
as a result of the abuse of one party’s stronger position. The likelihood of abuse occurring 
will diminish where the Parties are legally represented in the mediation.
SECTION 7 – CONFIDENTIALITY AND PRIVILEGE
7.1 Before the mediation commences, the Parties should agree in writing as to the 
provisions concerning confi dentiality and privilege that will apply to the mediation process 
itself and any resultant mediation agreement, save as otherwise agreed in the mediation 
settlement agreement.
7.2 The mediator must maintain confi dentiality in relation to all matters dealt with in the 
mediation. The mediator may disclose:
7.2.1 matters which the Parties and the mediator agree may be disclosed;
7.2.2 matters which are already public;
7.2.3 matters which the mediator considers appropriate where he or she believes that the 
life or safety of any person is or may be at serious risk; 
7.2.4 matters where the law imposes an overriding obligation of disclosure on the mediator.
In any such event the mediator should, where appropriate, try to agree with the party 
furnishing such information as to how disclosure shall be made.
7.3 Subject to paragraph 7.2 above, where the mediator meets the Parties separately and 
obtains information from any party which is confi dential to that party, the mediator must 
maintain the confi dentiality of that information from all other Parties, except to the extent 
that the mediator has been authorised to disclose any such information.
7.4 Mediators should note that the mediation privilege will not ordinarily apply in relation 
to communications indicating that any person is suffering or likely to suffer serious bodily 
harm, or where other public policy considerations prevail, or where for any other reason, 
the rules of evidence render privilege inapplicable.
7.5 The mediator should remind the Parties that (unless the mediation agreement provides 
otherwise) the confi dentiality and privilege attaching to the mediation process may not 
extend to the provisions of any settlement agreement which results. The mediator should 
suggest to the Parties that they consider the extent to which they wish the terms of the 
resulting settlement to be disclosable – and to provide accordingly in the agreement itself.
Commentary
Prior to commencement of mediation, the mediator should obtain agreement from the 
Parties that no party should be permitted to refer, in any proceedings that may 
subsequently take place, to any such privileged discussions and negotiations, or require 
the mediator to do so; nor should any party have access to any of the mediator’s notes, or 
call any mediator as a witness in any proceedings, save where the Parties agree that this is 
not appropriate.
The mediator should remind the Parties that (unless the mediation agreement provides 
otherwise) the confi dentiality and privilege attaching to the mediation process may not 
extend to the provisions of any settlement agreement which results. The mediator should 
suggest to the Parties that they consider the extent to which they wish the terms of the 
resulting settlement to be disclosable, bearing in mind that they may have some overriding 
obligation of disclosure to a third party – and to provide accordingly in the agreement itself.
There are circumstances in which, even though the Parties do not co-operate, there is an 
overriding duty of disclosure. In these circumstances general public policy prevails and the 
duty of disclosure would apply to all mediators, not merely solicitors. Mediators must have 
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Mediation Agreement regard to the circumstances when confi dentiality may be overridden, as set out in 16.02 in 
the Guide (see p.325). If in doubt, mediators should contact Professional Ethics (see p.xv 
for contact details). 
Ordinarily, the mediator should suggest to the Parties that they expressly agree that all 
discussions and negotiations during the mediation will be regarded as evidentially 
privileged and conducted on a ‘without prejudice’ basis. 
SECTION 8 – PROFESSIONAL INDEMNITY COVER
8.1 All solicitor mediators must carry professional indemnity cover in respect of their acting 
as mediators.
8.1.1 Solicitors who practise as mediators will be covered by the Solicitors’ Indemnity Fund 
in respect of their acting as a mediator, provided they are doing so in their capacity as a 
member of their fi rm. 
8.1.2 If a solicitor is acting as a mediator as a separate activity outside his or her legal 
practice, separate indemnity insurance must be obtained. 
Commentary
Solicitors who mediate outside their practices as members of mediation organisations may 
be covered by block insurance provided by those organisations. If not, they must make 
their own arrangements for appropriate cover.
A solicitor practising as a mediator outside his or her legal practice must have regard to 
rule 5 of the Solicitors’ Practice Rules 1990 and to the Solicitors’ Separate Business Code 
1994 (see 3.20, p.89 and Annex 3E, p.129 in the Guide). Further guidance can be obtained 
by contacting Professional Ethics (see p.xv for contact details).
SECTION 9 – PROMOTION OF MEDIATION
9.1 Solicitor mediators may promote their practice as such, but must always do so in a 
professional, truthful and dignifi ed way. They may refl ect their qualifi cation as a mediator 
and their membership of any other relevant mediation organisation.
9.2 Solicitor mediators must comply with the Solicitors’ Publicity Code 1990 (see Annex 
11A, p.229 in the Guide).
April 1999
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